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NN , THR COMPTROD.LER OENMRAL
—t PDERCISION el ):) QF THE UNITED STATUS
o 4_&' WABHINGTON, D.C. BOGAS .
| 8- ' : 2, 1976
i ‘ FILE: 2-186339 DATE: Decsmber »
. - MATTER OF: o pemication Products Compary; Swingon sud
( Clinton; May, Zima and Co.; Alder 5. Hr'pert’
o OIGEST: Altenburg and Co.; C. E. Pagan Associautes, Inc.
| 1. Protusts by ofﬁuon ﬂll.; 1 {deﬂcimciu in the
evaluation of pmpoulu upsn which awards ov
initisl proposals wire baud “e denied where
record indicates rhaot evaluatio.. wac comyucted
in. accordan..a with spacific evalustive p:int
system set’ “forth in requent for proposals which
gave dus- vnight to tha technical and price mericas
of the P .oposals submitted,
z. lvon \t.nu;h h.cu-bcnt contractor may have enjoyed
compatitive advantage, wher.: record fails to show
that advantage resulted from Covernmen: prejudice
or unfair action, there is no basis to object.
3. Contention that awards 'weu nade to offerors who ,
did not. have business orfica in area for 1 year '
prior to iasuance of soitcitation as required by
-olicit.ltion has no meri: in view of evidence
wpon whilch agency found that awardees had com- '
pliod with requirenent
The praunt dncision involvu protests by aix firms nga:lnut
awvards aade by the Small Busineus Administratiom (SBA) undar
requast for proposals (RFP) SBA-7(1)-MA-76-1,
The RFP requested proposals for provid:tng managenent and
technical aseistance in 42 specified geographic areas to eligible
individuals or: enterprisu under aections 7(1i) and (§) of the
Small Business Act. The procurement was a total small business
set-aaide. - :
v ' . .
. The RFP provided that "Proposals will be evaluated on &
= : point aystem pursuant to the follraring .‘._actotl. AR
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"Maximm Points

"l. Quality, experience and
capability of suaff offeror
intend» iv assign to this
PrOJeCt. ..eovetcensncnsonsnnsonssadl

* "2. Previous exparience and

affectiveness in perfora-

ing services, indicated by
prior work and decmonstrated

by sbility to deal affectively
with individuals and entec~ |
prises eligible to be 1
BEIVEL. sovonqovecsvsns-10svenasens Bl F

3. Man-Day Pricing {not to
include travel and per diem)......20

'Too"

Awards were.to be made to “hoge reeponaibie offerora vhoas offers
conforming to the RFP would be most advantageous ;o the Government.

- The proposnlc received were" evaluated from technical and price
ntnndpoints. Awards were -asde withiut negotistions on the basis of initi~1
propasals as provided for’ in the RFP to those’ rcsprn-ible firas
submitting the highest eviluated proposals after determination
that acceptance of thosa fanitial proposals would result in fair
and reasonable pricas.

i,

Both Commuricaf:ion Products Company (CPC) and Swinson and
Clinton (Swinson) vrotésted against the avard to Dona;d Clark
Ansociates (Donnld Clark) for area 38.. CPC believed that its
proprsal should ‘liave baen evaluated highor than the proposal
submitted by Donald Clark. Swinson. pointed out that its par-
formance as the incumbent contractor had been ou:-tandins and
' “hat its price was $7,766 lower than Clark's price.

The rdcord indicates that Donald CIark the highest
offeroz technically, received the highest total evaluated score
of 72.5, while CPC received a score of 63. 2, vhich wvas third
highe-t. and Swinson was fourth highesat uith a score of £2.5,
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l-.ardin; tcchnicll evaluations, 1t fa’ th. pe-itlon of thtl
Cffica: that pxnruriu. agencies sre vested vith a reasounadble range
of discretion in evaluating end determining the relative merits
of conpetin. proposals and such dsterminations will nnt jie
qa.ltioand«unlcao they are clearly. ‘arbitrary, unt-n-onnbln, or
in vinlntion of . procurement statutes and regulations. Dacision
Scieuces: Cotporation, B-183773, Scﬁt-lber 21, 1976, 76-2 CPD 260,
. and cazes cited thereln; Donald N. Husphries & Aatnciatesl_yhlter
Tax, Inc.; Innocept , Inc., B-183292, November 4, , 1975, 75-2 ¢2D
275, and cases cired\thorcin. Purther, it is well’ eltablinh:d
in. negotinted‘procuta-cnt- that .avards ara not raquired to be
.made solely on. the basis of thc’louu-t prica, See:Dotald N.
luﬁghtiel A.udLl.t.',‘ou a.sSteghen J..Hall & A--oetagzgi
Thomas ¥, Anderson, Jr.: Cunninghsm, Short, Ber “and
Associates, Inc., B-180440; B-132740, July 10, 1974, 74~2
CPD 17, and cases :ited Lhartin.

8u1naonr¢11esas that the ineluédon of two: unploycol "of\the
SEA's San Francisco Regional Office on the evaliation comvittee
could ‘result in llconflict of incercut. However, th¢ recoxrd 1s
void!ﬁ! anyxcvid.nce that the evaluation was mot comducted in
accornance vith the eviluation scheme set forth in the RFP upon
vhich ‘the award was muda, or was based on lnythlns other then the
raasoned Judgment of the evaluatora. Aa for Donald Clwrk's proposal
beins $7,766 higher, jihan Swinson's proposal, ‘the evaluation point
scores on price saowad” that Donald Clark's higher price received a
lower score on that basis than the propu-nl of Swinsgon,

', Swinson aloo allcged that at.the. time o! #vard Donald' Clark
did not have a pﬁrlnnnut staff to' perfirs at leeit 50 percent of the
‘ vork under the contract as tequired by the R*P. "The RFP does

-uthorize the'contrlctor to subcontract up td 50 percent of the toval

lln-dnyl for nkills‘and expertiae not available in the:permanent
staff of the firm, ‘We were advised by’ e 'SBA that prior to

award it was determined th~t Donald Clark did have adequate

staf{ personnel qualified and capabla of doing 350 percent of the work
in-house und *Lat Donald Clurk was also performing other com-

tracts with SBA for eimilav mervices.

Also. Swinson alleged the following:

"C. There hive bean and are conditions within the
District and Regional offices here which may
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have caugad adversa or nagative 1nfor-itlon
to have bean rsed to our dctril.nt,

"D. There have been saricus acts of im'iropriety
perpetrated by certain employees ol the
U.8. Small Business Administration against
us vho favor the winn.ng contractor.”

These. allegations or accuﬁhtionn ara uncorroborated and appear
to be no more than specularion or conjecture. Therefors, we dc
not believe a discussion o1 their merits is warranted.

For the above reasons, tlie protests of CFC and Swinson are
den1ed.

, May, Zima and Coupany (MzC) ! Jro:cﬁtod the swvard . of a’con-
tract for area 13 to Rickaaa, Libby, Thonul and Braxton . (Bickman)
becaure that firm, by ‘irtue of being the in:uibent contractor,
had an automatic advantage in the evaluation cf proposall.

MZC allegud that, uot only was its proposal’price lower than
Bickman's price, it was at lezst #» well qualified as Bickmar to
perform the contract.

The record indicates that Bicknan received a.total, evnlulted
_point score of 79 5, whichiwaa fourth highest, whilc MZC's Fro-
ﬂposal wasg fifth highest with'a totnl ‘evaluated’ point acore of
'17 9. The three offerors uhoue propoulls receivcd thc thtoa .
h%shent evaluations vere determined not to be in coupliunc- w»ith
other mandatory rcquirenentu of: the kFP. Our discission ubove
on tae conduct of agency evaluation upon which awards in negotiated
procurements are based is applicable here. Moreover,!/we have
long recognized that fi{rms may enjoy a competitive advantage by
virtue of contract incumbency. Where, as here, the record fails ﬁ;
to show that the competitive advan:aga enjoyed by Bickman was
the result of Governzent prefffghca or uafair actioa, there is no
“hasis for us F° object. Bee Aerosgace §ggineering Services’ Coggorat:on,
_~#~184850, Maxrch 9, 1976, 76~1 CPD 1664. As the sbove denial of the
S.inson protest shows. inciumbents like any other firas =aust still
justify the highest total ranking for thrd wander the ground rules of
the procurement.

Ascordingly, the protest by MZC 1!.dcnicd
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~ Alden 8. lalpc:c (Halport) prota.toﬂ tha avard of a contract

/

‘tor ares 19 to Fift') Amn Arbor Corporaticr. on: :he basis that

-llul,urt subsiitted tae lowest-priced, highsst-ranked technicul

proposal, whic* has baen confirmed by SBA. However, we were
further I&V.l.d that Hilpert had performed = prio: ‘zontract fo
the same Zirvices in au unsatisfactory manner and wes, therefors,
dotcrlinod to he nonresponsible for sward of the contract. Suvb-
sequent to the’ Fecelpt by our Office of SBA‘s report responding
to the sbove-mantioned protcue- ‘we were advised that a, copy of
the repirt had been Zurnishad to Halpert, We sent a letter to

Halpert /requasting either commsu’s on the report or.a written
-fltate-ent requasting us to conlider the protest on the bacia of

\ho existing record. Since we received no response from,
Halp.rt, va assumed that Rllplrt vas no longer interesteidl in
having our Office:consider the protest. Therefore, e d1d not
attedipt to obtain sdditional information concerning SBA's non-
responaibility daterninntion. and ve will not 1ule on Halpert's
prote.t.

The pratester- Altenburg and C. k. Pagan contend that the
successful offerors in their.respective areer did not malntain
an office within the geogrnphicnl areags for at least 1 year prior
to the date of issuance of tiue proposal as required hy :-he follow-

1ns provision fron pasc 6 of the RFP:

"The 3eographic areas; 1n which. .ervican are requfred
are .set forth cxplicztly 1n this offering on. pagus
24-84. Offerora ‘who wish to submit a _proposal for a
'plrticular atea uult have un office which is physically
loz ated within the gergraphical boundary deséribed for
that arca. Propoaal- will not be accepted from
of!erorn un) éas  the office within tha geographic
boundary dulctibed ha. ‘been a Business of Record
" under the sama, _evmership and management for at
lcasc -one cal.ndnr year prior to the date of
isauanca of thil proponll.,‘Tha Office must have been
activnly onglg-d ‘in the provision of services
li.ilarfuq thone tequircd by this lolicitatiOn.
Full-time ltaf! ptrlonncl must have baen’ bnsrd
in or have,opernted from this office ‘during ths
tequired time pariod Offerors who meet the
geographic requirements as specified above auk
wish to bid on more than one ares must respond to
each by a separate proposal.”
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In the cese of Altenburg's protest; the successf il offeror
for area 1, Tramco, Inc., was the incumbent contrsctor for the
prior gmographical arca, which included all six nevw England
States. However, the geographical area for tha present pro-
curement was split into two ar(ee, area 1 consisting of Maine,
New Hampshire and Vermont and area 2 conliuting of Massachusetts,
Rhode Island, and Connecticut. Trameco'hss a permanant office
in Camdbridge, Masasachusetts, and claims to have estal'tirhed an

" oftice in New Hampshire to service area 1. The evidence of

rccord lndicatel that in the fall of 1973 an individual entered

I2¢0 an agreement to work for Tramco' on a part-time basis out of

an ‘office in hio new home. in Laconia, Nev Hampshire. In Ocicber
1976, the individual rented a post:offs.e box at the Lakesport
Substation of the Laconia Post Office for the benefit of Tramco.
Also, in. October 1974, Trawco -ntcred into a sublease agreement
with a certified public accountant for, the use of space in his
Offic. located in Laconia. The individual clsims to have worked
for 'Tramco an average of 40 hours per week for at least the year
precéding June 1976. (The RFP was issued on Jannary S8, 1976.)
SBA concluded rhat Trameo was in compliance with the sbove-
quoted provision of the RFP, = conclusion with vhich we cannot

disagree.

Bagarding C.. E. Pngnn 5 protest, the rocord indicn:el that
the successful - o!!eror, Dacision Sciences Corporstiim: (Dsc),juu-
the incumbent contractor for: sinilar services to be parforlCubin
SBA region III (ca-prising the States of! Virginia, Wast Virginia,
Maryland, Delawar. and Pennsylvania and“the c/zy of. Warhington)
and has two offices ia the Baltimore area.. One of these offices
is a private residence while the other office is part of the

‘space occrpled by a lav firm in a commercial building. It

appears that DSC occupied both of these offices for at least 1
year prior to issuance of the solicitati~n. SBA concluded that
DSC was in compliance with the zlove-quoted provision of the
RFP, We are unabla to dissgree with this couciusion.

For the above reasous, the protests by Altenburg and C. E.

Pagan ars denied.
/‘&M

DeyutyY comptroller eral
- of the United States

£

1

. .
——





